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U.S. Department of Justice

Federal Bureau of Investigation

in Reply, Please Refer 1o

FileNo- 197-31 477 Michigan Avenue
Detroit, Michigan 48622¢€
January 31, 200%L

The Honorable Clifford W. Taylor
Chief Justice

Michigan Supreme Court

Clerk's Office

P.O. Box 3005bZ

Lansing, MI 48808

Re: Proposed Rules of Professicnal Conduct (ADM Z2003-82)

Dear Chief Justice Taylor:

The purpose of thig letter is to provide information
regarding the impact of the Michigan Rules of Prcofessional
Conduct (the "Rules") upon the operations of the Federal Bureau
of Investigation (FBI).

T am the Special Agent in Charge of the Detroit
Division of the FRI and therefore have coversight cf FBI
cperations for all of Michigan.

It has come tc my attention that the Court is
considering changes to the Rules, including Rule 4.2. That Ruie
proscribes lawyers from speaking with a represented party about
the subject matter of the representation, and the comment to the
Rule suggeste that it applies to represented parties and
represented persons (i.e., before formal charges have even been
filed). Other Ruleg (5.3 and &.4) provide that an attorney may
not bypass his or her obligation under the Rules by employing or
ratifying the conduct of another with whom he is asscciated.
These Ru.es apply to attorneys in the United States Attorney's
Office for both the Eastern and Western District of Michigan. In
conducting investigations, FBI Special Agents assigned to the
NDetroit Divisicon work very closely with prosecutors from both of
these offices, and therefore guestions often arise as to whether
investigative actions taken by Special Agents might be imputed to
atterneye from those cflfices.
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FRI Special Agents have to conduct themselves as if the ethical
rules governing the conduct of lawyers alsc govern the conduct of
FBI Bgents. The application of these Ruies, especially Rule 4.2,
to law enforcement agents creates a significant tension between
agents and prosecutors, and can create gignificant impediments toc
otherwise proper investigative actions.

Federal criminal investigations are Ireguently complex
and fast-paced and can often invclve a variety of investigative
technigues, both overt and covert. BEecause all investigations
necessarily present issueg of constitutional and statutory law,
as & matter of policy, FBI Special Agents are encouraged, and in
some circumstances actually reguired, to obtain guidance or
concurrence from an Assistant United States Attorney (RUSA]
during an investigaticn. It is not unusual for a Special Agent
to have frequent, scmetimes daily, contact with an AUSA during
the course of an investigation. Such contact helps ensure that
investigations are conducted properly and with deference to
individual rights. This provides a clear benefit to society, as
well as tc all individuals involved.

For example, the consensual monitoring technique is one
investigative method for which AUSA concurrence is required.
Consensual monitoring invelves the surreptitious recording of a
conversation where at least cne of the parties consents. The
consensual monitoring technigue is extremely beneficial te the
investigation and prosecution of federal criminal offenses as it
can provide admissions from the subject himself. To ensure the
monitoring is conducted legally, FBI peolicy reguires that the
Special Acent obtain pricr concurrence from the appropriate AUSA.
Where the individual to be intercepted is represented by counsel
and the monitoring is otherwise legal, AUSAs have Dbeen hesitant
to concur with the meonitoring, for fear of running afoul of Rule
4.2 or its counterpart in other states. The result c¢an be that
the monitoring is not conducted or that the delay causes the
opportunity to pass and valuasble evidence i1s lost forever.

Another common circumstance in which Rule 4.2 arises
involves instances where counsel is retained by the officers or
management of & company under investigation, and counsel asserts
that he represents all emplovees of the entity. II a Special
Agent contacts an AUSA to discuss the possibility of talking tc
lower level emplovees of that company, which 1s ctherwise
completely legal and proper, the specter of Rule 4.2 can
nonetheless preclude or impede that investigative actlon.
Lecause the AUSA dees not, and cannot, determine in advance
whether their acguiescence in the interview by the Special Agent
will later be deemed te have constituted a viclation of Rule 4.2,
AUSAs can be inclined to attempt to prohibit such interviews.
This clearly provides & sincentive for & Special Agent Lo
contact the AUSA for ad e regarding these matters.
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The upshot of these scenarios is that they ghow that
vules related to actions by lawyers can lead to investigations
being impeded with delays or with the loss of valuable evidence.
They also illustrate that such rules can foster & relaticnship
whereby Special Agents are disinclined to contact AUSAs for legal
advice, potentially leading to inappropriate actions by the
Special Agents. This cbviocuely benefits no one.

The following are real-life examples which illustrate
the difficulties that can be caused by Rule 4.2 or similar rules.
211 of these examples arcse in FBI investigations, and some arose

right here in Michigan:

1. An attorney for a federal grand jury witness
advised that his client would be available toc accept service of a
grand jury subpoena at a certain date and time. When the Special
agent served the subpcena, the witness began to provide
information relative to the investigation. The Special Agent
advised the witness that he should not engage in any pertinent
conversation without the consent of his attorney. The witness
advised he wished to discuss the matter anyway and the Special
agent accepted the informaticn. This is perfectly consistent
with the training of the $pecial Agent, and with all applicable
rules and constituticnal protections governing law enforcement
actions. However, when the 8pecial Agent later advised the
prosecutor on the case, the AUSA advised him to refuse to accept
such informaticon in the future.

Z. During a health care fraud investigation, an
attorney advised that the scope of his representation was limited
te the owners, managers, and shareholders, of the corporation
being investigated. An AUSA advised the investigating Special
Agent that, unless lower level personnel cof the company had
representation independent of the first attorney, they still fell
under the scope of that attorney's representation and they should
not be interviewed.

3. Ir a pank fraud and embezzlement case, an indicted
individual telephcnically contacted the investigating Special
Agent with information related to the indictment and information
about a separate criminal offense. Upon advising the AUSA of
+his, the Special Agent was told to refuse the information
regarding the separate criminal offense.

4. In a health care fraud case, & search warrant was
executed at the coffice of a doctor who was the subject of the
investigation. After & Special Agent interviewed cone of the
employees in that office, he was advised by the doctor's attorney
shar the attorney alsc represented all of the office's employees
and that all interviews should cease. An AUSA thereafter advised
the Special Agent that, despite the clear conflict o interest,



the attorney in fact represented all employees, that there should
be no more interviews, and that the initial interview violated
ethical rules. The AUSA further advised the Special Agent that
+he evidence seized should not be used because it was tainted by
the unethical interview and that the AUSA may have toc recuse
himself from the matter. In that same case, the FBI had a
confidential source, whc was a former employee of the doctcer and
who continued to receive payments from the doctor. Although this
wag informaticon significant to the investigation, the FBI Agent
chose not tc inform the AUSA of this for fear that the AUSA would
prohibit contact with the confidential source.

5. A subiject in & mortgage fraud matter retained
counsel to represent him in regulatory and criminal
investigations pending against him with regard to the fraud. The
subject had not been indicted. The FRBI then learned that the
subiject directed one of the few remaining employees of his
company to deliver records and documentation to him te be
destroyed. The FBI wanted to approach the employee and try to
convince him to elicit and record incriminating statements from
the subject related tco the destruction of evidence. The assigned
AUSA would not authorize using the cooperating employee to
communicate with the subject, again on the grounds that it would

viclate the state's represented party rule.

6. A mortgage broker submitted false mortgage
applications to a number of financial institutions. The
financial institutions agreed to cocperate with the FBI and
record conversations with the subject when he next visited these
institutions te commit fraud. The subject became aware that law
enforcement was investigating his mortgage applicaticns and he
retained counsel., The United States Attorney's Office refused to
concur in the consensual recording cof the subject due tc his
retention cf counsel.

7. The FBI wished to interview two subijects in a
securities fraud investigation. The two had previously been
interviewed as witnesses in an unrelated securities fraud
investigaticon conducted by a different FRI field coffice. The two
were not subjects ¢f the cther investigation; but they were
interviewsed because they traded in the gtock being investigated.
Both were interviewed with thely attorneys present. When the
Special Agent suggested that the two be consensually recorded,
the AUSA advised that because the twoe were represented,
consensual recordings or attempts to interview them directly were
prohibited. The AUSA's positicn was that any contact with the
two would have to be made through thelr atiornevs.

&. A subject was investigated for art thefts and
bankruptcy fraud. The subject had filed for bankruptcy and was
represented in the bankruptcy action by an attorney. An AUSA



refused to authorize consensually recorded conversations between
the subject and an artist, whose paintings had been stolen by the
subject, because she was represented by counsel. The subject
then died. If the recordings had been made, prcbable cause would
have been established to sxecute a search warrant at her
regidence. This may have resulted in charges of art theflt, bank
fraud and bankruptcy fraud. After her death, the Special Agent
went to the residence and located $4G,000 worth of artwork
belonging to varicus artists who haa never been paid. The
artwork became part of the subject's estate and was never
returned to the artists.

. During a mortgage fraud investigation, a subject
became willing to cocoperate and wasg in a position to contact
other subjects regarding fraudulent mortgage practices. A main
gubject was supposedly xepresentec in a priocr civil case, but was
not represented in the criminal investigation relative to the
mortgage practices. The AUSA, however, would not authorize any
congensual meniteoring due to the prior representation.

10. During the investigation of a large investment
fraud scheme, one or more of the victims who suffered a loss
brought a civil suit against the subjects. The AUSA refused to
authorize the consensual recording of conversations between the
subijects and a victim who had not filed a lawsuit. The subjects
continued to defraud investors cof large sums cof money.

11. One of the primary subjects in an undercover
operation into stock market fraud had been previously indicted in
another stock market fraud investigation. He later sought the
help of an FBI confidential source to set up & fraudulent off-
shore account. The Special Agent sought to have the source
consensually reccerd criminal conversations with the subject in
another state. The AUSA in the coriginal state would not permit
the meeting to take place because cf concern for the represented
party rule in the second state.

1%Z. A confidential scurce in a bribe investigation was
appreoached by the subiject's attcrney. The subject had either
legitimately lobbied or illegaily bribed state legislators to
permit the source to gain a business advantage, and the attorney
was seeking payment for the subiect in return for his services to
the source. 1t presented an copportunity for the scurce to get &
recoxrding with the subject, but because he was represented by an
attorney, the AUSA would not permit it even though the
repregentatlion was not dirmciiv related to the criminal
investigaticn. The AUSA asked the Department of Justice (DOJ)
for an opinion, but the oppertunity to cobtain the evidence was
lost before the DCJ ethical adviscrs were able to welgh in on the
matter,



The above examples illustrate the tension that exists
between Special RAgents whe are attempting to conduct lawful
investigations and AUSAs who are subject to attorney ethical
rules and potentially responsible for the actions of those
Special Agents. It must be emphasized that, iIn each of these
examples, absent the potential imputation of responsibility to
the prosecutor (and hence the importatiocn of the rules governing
attorney conduct), the proposed actions of the FBI Agents were
entirely permissible and appropriate. Ag can be seen, the
resulting tension unnecessarily impedes investigations and
produces a climate whereby Special Agents are disinclined to seek
out leaal advice.

If I be of further assistance in this matter, please
feel free to contact me at telephone number (213) 237-4007.

erely yours,

W%

Daniel D. Roberts
Special Agent in Charge
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